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Until recently, the Supreme Court's analysis of religion cases
typically began with a review to determine if either the Establishment
or Free Exercise Clause of the First Amendment was implicated under
the facts of the case. Only after the Court concluded its analysis and
was assured that the religion clauses had not been violated did it
proceed to determine whether other constitutional protections might
have been breached. This approach by the Court recognized the
preeminent position our Constitution places upon the American
people's right to practice freely their religion, and the concurrent right
to be free from government coercion in matters of faith.

A series of opinions by the Court has signaled a departure from this
historic pattern of analysis. In these cases, the Court seems satisfied to
equate religious speech or activity with other forms of secular speech
or activity, so that it now frequently adjudicates many religion cases
primarily pursuant to a free speech analysis and only secondarily
pursuant to a religion clause analysis. This approach emphasizes that
religious speech and activity are not in a privileged position vis-k-vis
secular political, philosophical, or other forms of speech or activity,
leading the Court to justify its decisions on an "equal treatment" or
"nondiscrimination" or "neutrality" principle (I shaD use these terms
interchangeably, as judicial opinions and^ scholarly literature on the
subject seem not to nave settled on only one). These cases deny that
religion is to be treated differently than nonreligion under the
Constitution. The enshrinement of the "equal treatment" principle has
developed over a period of about twenty-five years, but now seems
entrenched as a hallmark of U.S. Supreme Court jurisprudence.
Moreover, as a result of two recent Supreme Court cases, Mitchell v.
Helms (2000) and the celebrated vouclier case, Zelman v. Simmons-
Harris (2002), the "equal treatment" principle has been extended to
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cases that deal with government financial aid to religious institutions,
that is, cases that traditionally have called only for an Establishment
Clause analysis without any free speech analysis. Nevertheless, the
Court's recent holding in Davey v. Locke (2004) suggests that the
"equal treatment" principle does not have unlimited apphcation, that
indeed the Court acknowledges religion must not in all cases be treated
equally with nonreligion.

Many Americans herald the Court's recent decisions, save Davey,
as major victories, believing that the "equal treatment" doctrine ends
discrimination against religion and necessarily equates with greater
religious liberty. But this trend actually raises serious concerns for
Americans who view the separation of church and state as the surest
guarantor of religious liberty. We should be aware of the possible
adverse consequences that equal treatment might have on the elevated
and protected status of religion in America. Indeed, it is this concern
that shapes this essay.

I. A NEW PARADIGM—THE "EQUAL TREATMENT" APPROAGH

The Supreme Court's "equal treatment" approach in religious
speech cases began with the 1981 case of Widmar v. Vincent. The
Court determined that a state university could not refuse to allow
Christian Bible study groups to use campus facilities when it extended
to nonreligious groups the same privilege. The university's
discrimination against the study groups based upon the religious
content of the speech impermissibly violated the students' right to free
speech.

The Widmar case became the legal basis for the 1984 Equal
Access Act which grants "equal access" to school facilities to students of
religious and nonreligious clubs for their pre- or after-hours meetings.
Religious meetings are required to be student-initiated and student-
led. The constitutionality of the Act was upheld in 1990 in Westside v.
Mergens. The Supreme Court appropriately held that requiring equal
access among all student groups regardless of their religious nature is
reasonable since there is httle, if any, government advocacy of religion,
and no realistic perception that government is endorsing religion when
religious groups use school facilities. In her plurality opinion in
Mergens, Justice Sandra Day O'Connor commented, "There is a crucial
difference between government speech endorsing religion, which the
Establishment Clause forbids, and private speech enctorsing religion,
which the Eree Speech and Eree Exercise Clauses protect." As a
supplement, not as a precursor, to its free speech analysis, the Court
determined that the use of the public facilities by religious groups
would not violate the Establishment Clause.

Other issues traditionally analyzed under the Establishment Clause
also have begun to be decided primarily as free speech cases, following
the Widmar and Mergens precedents. For example, typically it was



U.S. SUPREME COURT'S "EQUAL TREATMENT" DOCTRINE 719

under the Establishment Clause that the Court examined the
constitutionality of placing religious symbols (creches, menorahs,
crosses. Stars of David, etc.) on government property, holding [e.g..
Lynch v. Donnelly (1984) and Allegheny v. Fittsburgh ACLU (1989}]
that such symbols are permissible only if they are muted by secular
symbols or objects so that they do not convey a message of
governmental endorsement of religion. Recently, however, the
Supreme Court (and following its lead, the lower courts also) has
begun to consider these symbols primarily as forms of protected free
speech rather than specifically religious speech, thus allowing their
display on government property on the theory that all forms of speech
in public rora, including religious speech, should be protected. For
example, in 1995, the Court in Capitol Square Review and Advisory
Board v. Pinette held that the Free Speech Clause required the city of
Columbus, Ohio to allow the display of a Ku Klux Klan Latin cross in
its Capitol Square along with a Christmas tree and a menorah. The
Court affirmed the appellate court's ruling that "speakers wdth a
religious message are entitled no less access to public forums than that
afforded speakers whose message is secular and otherwise
nonreligious." The seven Supreme Court justices affirming the free
speech analysis nevertheless disagreed over the extent to which the
Estabhshment Clause could operate to limit the "equal treatment" of
religious and nonreligious speech. Justices Scalia, Thomas, and
Kennedy and Chief Justice Rehnquist proposed a standard whereby
the Establishment Clause could rarely be invoked; Justices O'Connor,
Souter, and Breyer proposed that there should always be an
Establishment Clause analysis to determine whether a governmental
endorsement of religion has occurred. The two dissenters. Justices
Stevens and Cinsburg, proposed that a violation of the endorsement
standard of the Establishment Clause necessarily always occurs when
any religious syinbol is placed on public property, even by private
interests. But even with the disagreement, the majority of the Court
proposed elevating the Free Speech Clause to such an extent that it
would nearly always "trump" Establishment Clause analysis—a clear
reversal of the Court's prior approaches in which Establishment Clause
concerns took precedence.

Essentially the same "equal treatment" principle enshrined in
Widmar, Mergens, and Pinette was used by the majority of the Court in
deciding the case of Rosenberger v. University of Virginia (1995) in
which the justices reviewed the university's refusal to fund the printing
of a student religious group's publication. Wide Awake. In a 5-4 vote,
the Court held that the religious character of a student publication was
immaterial; because the university was funding other kinds of private
student speech, it was also required to fund Wide Awake.

Justice Kennedy's majority opinion, accepting the argument that
the case falls within the Free Speech Clause rather than the religion
clauses, held that the university's refusal to fund the printing of student



720 JOURNAL OF CHURCH AND STATE

religious publications like Wide Awake discriminated against the group
because of its viewpoint. Under this analysis. Wide Awake's religious
speech is on par with all other types of speech. In fact, in their brief to
the Court, the petitioners equated the constitutional position of Wide
Awake's Christian message to "a gay rights, racialist, or antiwar point of
view." Justice Thomas, in a concurring opinion, focused not on the
content of the speech but on the constitutional position of the speakers.
Since the First Amendment requires neutrality between religion and
nonreligion in the administration of government programs, "religious
adherents" should be treated the same as all others in the public forum.
Thomas further asserted that the Framers did not intent "to disable
religious entities from participating on neutral terms in even-handed
government programs.' Justice O'Connor's concurring opinion like-
wise emphasized that the political equity between religious and non-
religious speakers demanded by trie Constitution requires that
governmental entities not favor any political group over another.

For the majority writers, a religious vie\\'point is regarded as the
same as any other type of speech advocating a point of view, not as
speech receiving special constitutional stature. The majority never
subjected Wide Awake's message and the university's activity in paying
for its copying to an Establishment Clause test because of its
determination to treat all types of speech equally. Only Justice Souter's
dissenting opinion considered Wide Awake's religious message as
special, necessitating special review under the Establishment Clause.
He was concerned that the magazine went beyond mere words of
"student news, information, opinion, entertainment, or academic
communication." Rather, he argued, quoting from the magazine itself,
the publication aimed to "challenge Christians to live, in word and
deed, according to the faith they proclaim and . . . to consider what a
personal relationship with Jesus Christ means." He warned that "the
Court is ordering an instrumentality of the State to support religious
evangelism with direct funding. This is a flat violation of the Estab-
lishment Clause."

The student Christian group won the funding of printing for its
publication but at the price of having its religious message reduced to
the commonality of every other form of human speech. By insisting on
equal treatment for religious speech, the petitioners were wdlling to
give up the special status that religion is otnerwise granted under the
Constitution. The Court bought the petitioner's argument, which is a
disturbing development indeed. If protected religious speech is simply
free speech, then why, we might ask, do we neeu the religion clauses?
Those who drafted tne Bill of Rights were, of course, concerned to
protect the free exercise of religion. They arguably took special pains
to do so by separating the Free Exercise Clause from the Free Srjeech
Clause, which should indicate the differences they saw in "religion"
and "speech." They also took care to juxtapose the Free Exercise
Clause with an Establishment Clause that would act as a restraint on
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religion to prevent its power from becoming too closely identified with
state activity. This was not done for other forms of protected speech.
In other words, the Founders believed that religious speech is different
from mere speech, and they could scarcely have done more to make
the point.

The Rosenberper decision denies the power of religion by
approving state subsidization for the preaching of the gospel. By
wishing not to deny religion its place in a marketplace of ideas, the
Court denied tlie special place held by religion in our constitutional
framework. Private exercise of religion must be protected, to be sure,
but only when it is unaided by government funds. The Founding
Fathers, due to their appreciation of the coercive effects of religion
when joined with political power, intended that the Establishment
Clause act as a special restraint on religion. If "preaching the word,"
the stated purpose of Wide Awake, is only speech, it is outside the
restraints of the Establishment Clause. But ' preaching the word" is
not mere speech; it is religion and must, therefore, suffer the
inconvenience of full protection only when disassociated from the
power of government.

Widmar, Mergens, Pinette, and Rosenberger all dealt with religious
speech, .specifically whether religious speecli is permissible in public
settings without violating the Establishment Clause. Only Rosenberger
combined free speech issues in addition to funding issues. But tlie
"equal treatment' principle is now emerging in funding cases in which
free speech issues are wholly absent.

For example, the Court's equal treatment approach was applied in
the 2000 case of Mitchell v. Helms. Helms involved Chapter 2 of the
Education Consolidation and Improvement Act of 1981 that enabled
federal funds to go to state and local education agencies that in turn
lend educational materials and equipment to public and private
elementary and secondary schools to implement "secular, neutral, and
nonideological" programs. This case focused specifically on the
distribution of Chapter 2 materials and equipment in Jefferson Parish,
Louisiana, which included library books, computers, video equipment,
laboratory instruments and other resources. Estimates showed that
approximately 30 percent of the Chapter 2 funds allocated in Jefferson
Parish went to private schools and that in the fiscal year 1986-1987, 46
private schools participated in the program, 41 of which were
religiously affiliated.

The plurality opinion, authored by Clarence Thomas, relied heavily
on the establishment tests articulated in Apostini v. Felton (1997) in
affirming the constitutionality of the Chapter 2 program. The
members of the plurality (Justices Thomas, Scalia, Kennedy, and
Rehnquist) contended that Agostini "brought some clarity to our case
law" by collapsing the three-prong Lemon test [which declared
unconstitutional any statute that: 1) has a secular purpose; 2) has the
primary effect of advancing or inhibiting religion; or 3) creates an
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excessive entanglement between government and religion] into a
simpler two-part test that evaluates statutes by whether tney result in
religious indoctrination or define their recipients by reference to
religion. Echoing Agostini, the members of the Helms plurality
determined that "Chapter 2 does not result in governmental
indoctrination because it determines eligibility for aid neutrally,
allocates that aid based on the private choices of the parents of
schoolchildren, and does not provide aid that has an impermissible
content. Nor does Chapter 2 define its recipients by reference to
religion," The Court was essentially saying that as long as eligibility for
government funds are assessed without regard to rengion, that is, as
long as private religious schools, private nonreligious schools, and
public schools are given "equal treatment" in their eligibility for aid,
there is no violation of the Establishment Clause,

Helms indicates that, at least among four justices, a radically new
attitude is taking shape on the Supreme Court regarding Establishment
Clause jurisprudence. Justice O'Connor observes not only the plural-
ity's dismissal of past establishment tests but the radical elevation of
equal treatment (the Court in Helms tended to use the term
"neutrality") that "comes close to assigning [neutrality] singular impor-
tance in the future adjudication of Establishment Clause challenges to
government school-aid programs,"

The sweeping nature of the plurality opinion in Helms suggests that
many of the Supreme Court justices no longer care whether govern-
ment funds are diverted to religious purposes. These justices are now
supportive of an equal treatment principle that makes government
accountable only for neutral allocations of government funds.

It should be pointed out that the equal treatment principle will
extend beyond programs involving church-related schools. Equal
treatment, or neutrality, seems on track to become this Court's mantra
for deciding the constitutionality of most government aid programs to
religious institutions. Social service programs promoting the
interoperability of government and religious groups under the
classification of "Charitable Choice" will become subject to this
minimal criteria as well. The expansion of such programs in the
absence of controls will engender greater institutional interoperability
and dependency, subject recipient institutions to increasing govern-
mental oversight, and thereby begin to quash the independent spirit
from the religious groups that socieh? depends upon to counter the
relatively somless Dureaucracies of government. As government
subsidization of religion grows via such neutral distribution programs,
religious institutions necessarily will lose their autonomy anci, to some
degree, their religious identity.

The "equal treatment" doctrine received another vote of confidence
in the 2002 case of Zelman v. Simmans-Harris, which dealt with the
constitutionality of voucher programs. Vouchers are designed to
provide parents with alternatives to public education by providing
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tuition from public funds to enable parents to send their children to
private schools. Proponents of vouchers say they rescue children from
railing learning environments and challenge public schools to do a
better job. Critics say vouchers siphon needed funding from public
schools, endanger the foundation of the public school system, and,
where public monies are used to fund private religious education,
violate the separation of church and state.

Ohio's Pilot Project Scholarship Program became the test case for
the constitutionality of vouchers. The program was enacted in 1995 by
the Ohio General Assembly to deal with Cleveland's public school
system, which a federal court had placed under state control due to
high failure rates. Under this program, parents of more than 3,500
children receive up to $2,250 per year to send their child to the
participating school of their choice. The program gives participants
scholarships to attend religious or nonreligious private schools,
scholarships to attend charter schools in other districts, or money for
tutoring if students will stay in their own school district. Scholarship
checks are made out to parents, although they are not sent to them
directly; the checks go to the private schools, where parents must go to
endorse them.

The Ohio voucher program was challenged at both the state and
federal levels. In 1999, the Ohio Supreme Court rejected challenges
made on church-state grounds, but invalidated the law on a technical
error. The voucher law was a rider on an appropriations bill in violation
of the state's "one-subject" rule. State lawmakers fixed the error and
reauthorized the program. A group of Ohio residents challenged the
law, claiming^that the program funded religious schools and therefore
violated the Establishment Clause. Attorneys for the plaintiffs argued
that 96 percent of students in the program enrolled in schools with
religious affiliations, proving a bias toward religion. Nevertheless, the
Supreme Court ruled 5-4 that the Cleveland program does not violate
the Estabhshment Clause, holding that "a government aid program is
not readily subject to challenge under the Establishment Clause if it is
neutral with respect to religion and provides assistance directly to a
broad class of citizens who, in turn, direct government aid to religious
schools wholly as a result of their own genuine and independent private
choice." Education scholar Charles Haynes glibly described the
Court's stance as "We're not favoring religion, a religion, or non-
religion. We're just treating everybody tne same." Justice David Souter
sought to look to the effect of the program (that 96 percent of the
recipients of funds attended religious schools), but the majority
rejected this line of reasoning, saying that percentages were not
relevant to the constitutional question of whether money should or
should not go to religious institutions.

After Helms and Zelman, neutrality has come to mean providing
religious groups with the same treatment that other groups get. In
view of the Court's consistent adherence to the equal treatment
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principle, the outcome of Davey v. Locke (2004) was a surprise to
many. Davey dealt with the State of Washington's request to pay for
the Pastoral Ministries degree of Joshua Davey at Northwest Colleg^e, a
distinctively Christian college affiliated with the Assembly of God.
Davey argued that because the scholarship program funded the
education of non-ministerial students, the state of Washington could
not discriminate against him. In other words, the Constitution
required "equal treatment." The Court disagreed, however, holding
that Davey's degree plan was specifically for ministerial training and
that the State of Washington was not obliged to pay for such an
education if its constitution prohibited taxpayer-subsidized ministerial
degrees. Chief Justice William Rehnquist, writing for a 7-2 majority,
held that "training someone to lead a congregation is an essentially
religious endeavor. . . . Indeed, majoring in devotional theology is aldn
to a religious calling as well as an academic pursuit."

If Davey had prevailed, states presumably would have been
required to fund a wide range of religious endeavors including
vouchers for private religious schools and^ "Charitable Choice" pro-
grams offered^ by churches and other religious groups. Indeed, as
Justice Stephen Breyer asserted in oral arguments, the implication of a
holding in favor of Davey^ would be "breath-taking." The Court's
decision strongly indicated that the Court sees limits to the equal
treatment principle, that indeed religion must not in all cases be
treated like any form of secular speech or activity. This is a welcome
development for those who believe in church-state separation. Perhaps
Davey is a sign that the Court is re-thinking its commitment to the
equal treatment/neutrality principle. This is encouraging, and in
support of the view that the "equal treatment" doctrine is untenable, I
shall offer certain historical as well as prudential reasons. First, from a
historical perspective, a strong case can be made that the Founding
Fathers, in crafting the religious clauses, not only closely considered,
but decidedly rejected the kind of thinking that issues in "equal
treatment." This can be observed by examining the drafting process
undertaken by the Founders in 1789 that produced the religion clau-
ses.

II. THE BASIC DEBATE: T H E MEANING OF THE RELIGION CLAUSES

ACCORDING TO THE FOUNDING FATHERS

The controversy over the meaning of the separation of church and
state begins with the religion clauses of the First Amendment:
"Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof." The two clauses issue two
separate mandates. The Establishment Clause was clearly intended to
eliminate the possibility of an established church (as, e.g., the Church
of England was established in mother England) in the new nation;
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beyond that, full agreement among scholars as to the framers' intent
ceases. The Free Exercise Clause, whose original purpose is also much
debated, generally was intended to preserve the right of the citizen to
believe, following John Locke, "according to the dictates of his own
conscience," free from civil coercion.

Much of the contemporary debate over the framers' intent in the
wording of the religion clauses focuses on the Establishment Clause.
This is because some of the key issues in American society today focus
upon the degree of permissible government sponsorship, promotion,
aavancement, or support of religious activities, and it is accepted by all
that the term "establishment" as contained in the Establishment Clause
bears most directly upon these issues.

There are two basic interpretations of what the constitutional
framers intended the Establishment Clause to mean: the "separation-
ist" interpretation and the "accommodationist" interpretation. One
could correctly argue that recognizing only two basic views is a gross
oversimplification, but it is suggesteahere that in the broadest sense
there are only two primary interpretations and that all who study the
religion clauses fall into one of these two camps.

The separationist view was advanced quite early in Supreme Court
jurisprudence by Justice Hugo Black for a five-to-four majority in the
1947 landmark case of Everson v. Board of Education, where he
wrote, "In the words of Jefferson, the clause against establishment of
religion by laws was intended to erect 'a wall of separation between
church and State."' Elaborating further, the Court declared that the
original purpose of the Establishment Clause was to create a significant
separation of the spheres of civil authority and religious activity by
forbidding all forms of government assistance to religion. That is, the
clause went far beyond merely prohibiting the governmental
establishment of a single church or of preferring one religious sect over
another. As Leonard Levy has stated, "The heart of this broad
interpretation is that the First Amendment prohibits even government
aid impartially and equitably administered to all religious groups."
Pursuant to this interpretation, the Supreme Court adopted a 'no-aid"
or "no funding" principle that prohibited governments at all levels from
funding religious activity. Many cases that came before the Court in
the 1970s involved state aid to private religious schools. Cenerally, the
Court refused to sanction outlays that would directly benefit the
religious agenda of these schools, although it frequently allowed the
funding ofsecular programs within these schools, such as funding for
secular textbooks, transportation to school, and school lunch programs.

In contrast to the separationist interpretation, the accommo-
dationist view generally holds that the framers intended for the
Establishment Clause to prevent governmental establishment of a
single sect or denomination of religion over others. According to this
interpretation, J. M. O'Neill has said that the framers purposed to
prohibit "a formal, legal union of a single church or religion with
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government, giving the one church or religion an exclusive position of
power and favor over all other churches or denominations."
Sometimes called "nonpreferentialists," proponents of this view r)ermit
governmental aid to religious institutions as long as it prefers no
particular group or sect. Accommodationists hold that the wall of
separation between church and state was not intended to create a sharp
division between government and religion or to enjoin government
from fostering religion in general.

The separationist-accommodationist debate also embraces the Free
Exercise Clause. The separationist position is that governmental
bodies, having no inherent competence in matters of religion, should
restrict the free exercise rights of individuals and religious bodies only
to the extent that their religious exercise will endanger the health and
welfare of themselves or others, or if it violates public policy in some
serious way. As a legal standard, this became the accepted view of the
Supreme Court as early as 1878 in Reynolds v. United States. More
recently, however, as seen in Oregon v. Smith (1990), state and local
governments have been given considerable freedom to regulate
religious activity, so long as it occurs pursuant to "neutral" laws of
"general applicability" not written to discriminate specifically against
religious activity. In this sense, it is not religion being accommodated,
as under the accommodationist interpretation of the Establishment
Clause, but the majoritarian political process. This trend is troubling to
separationists because it offers minority (and often unpopular) religions
little protection or "separation" from legislative enactments that
infringe upon their religious practices.

In sum, accommodationists consider that the operative ideal of the
early republic was a posture of support of religion by government on a
nonpreferential basis. In turn, that posture seems to point toward a
twenty first-century ideal of governmental accommodation to religion
in ways that promote virtue among the citizens and generally secure
the greater common civil good. Separationists hmd that direct,
especially financial, support of religious institutions inevitably compro-
mises their religious mission, causes dependence upon governmental
support, politicizes religion, and ultimately causes religion to lose its
prophetic role and its ability to provide the moral foundations that the
nation needs.

The Supreme Court was decidedly separationist in its outlook until
the late 1980s. Since then, however, the Court has become increas-
ingly accommodationist. The current focus on "equal treatment" and
the Court's new definition of "neutrality" is an outgrowth of this new
commitment to accommodationism. Civen the dramatically different
results that separationism and accommodationism produce, it is appro-
priate to examine what the drafters of the Constitution intended. Did
they address this fundamental issue? It is submitted that the answer is
a resounding yes, and that, while we do not know as much as we would
like to know about the Founding Fathers' views on this topic, we know
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far more than is typically acknowledged. The surviving data of the
founding period, especially the debates of the Founding Fathers in
formal session, as well as the records of the states' ratification
proceedings, are regrettably inadequate in their treatment of the
subject and certainly leave room for more than one interpretation.
Nevertheless, it is submitted that upon close examination of the
deliberation process engaged in by the drafters of the religion clauses,
it can be demonstrated mat the separationist T)osition is indeed far
more compatible with the drafters' views and^ should therefore be
adhered to today. The accommodationist perspective, including the
"equal treatment" model, was repeatedly considered, but each time
undeniably rejected, by the Constitution's Framers, This can be
demonstrated by examining in some detail the proceedings that
produced the religion clauses.

The First Congress and the Emergence of the Religion Clauses

James Madison had been among those who argued that a bill of
rights was unnecessary. He insisted that the national government had
no power to infringe upon individual rights. He soon came to
appreciate the honest fears of the delegates to the state conventions,
however, who insisted upon a clear prohibition of federal infringement
upon the rights of conscience as well as other individual liberties. It
was largely on the basis of his assurances that he would seek to secure
before the First Congress the kinds of amendments that the states
wanted that most of the states were willing to ratify the Constitution,

The Proposals

Proposal 1. After the Constitution was ratified, Madison, feeling
"bound in honor" to secure amendments, was true to his word and
offered a number of proposed amendments to the First Congress, On
8 June 1789, at the opening of the First Congress, Representative
Madison prciposed, among others, the foUowdng amendment: "The
civil rights of^none shall be abridged on account of religious belief, nor
shall any national religion be established, nor shall the full and equal
rights of conscience in any manner or in any respect be infringed," As
stated earlier, most of the controversies about c-hurch-state separation
in the United States revolve around the Establishment Clause, While
every proposed wording of the religion clauses differentiated estab-
lishment issues from free exercise and other issues, due to space
limitations only the establishment issues will be addressed here.
Moreover, it is the Framers' intention in crafting the Establishment
Clause that becomes the most powerful argument against "equal
treatment,"

Accommodationists claim that the word "national" in Madison's
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proposal is proof that Madison intended nothing more than a
prohibition against the preference of one reHgion over another. Robert
Cord, for example, in his book Separation of^Church and State, argues
that Madison's proposal supports nis thesis tnat
the religion clauses ultimately adopted by Congress were meant to deny to
Congress the constitutional authority to pass legislation providing for the
formal and legal union of any single church, religion, or sect with the Federal
Government. . . . Consequently the separation of Church and the national
State envisioned hy the adopters of the First Amendment would leave the
matter of religious establishments or disestablishment to the wisdom of the
several States.

On initial consideration. Cord's thesis seems persuasive. Yet a
number of facts suggest that Madison might have opposed more than
just the estabhshment of a national church.

Madison had led a fight in 1785 in the Virginia legislature against a
bill calhng for a general tax assessment for the support of not one but
of all Christian religions. In his renowned "Memorial and Remon-
strance," Madison repeatedly referred to the assessment bill as an
"estabhshment of religion." After his retirement from the presidency,
Madison in 1817 expressed his disapproval of tax-supportea chaplains
for Congress and the armed services as well as presidential procla-
mations of days of thanksgiving. Significantly, he described these as
"estabhshments" and "the estabhshment of national religion." All of this
makes it difficult to know conclusively what Madison meant when he
submitted his proposed amendment prohibiting the "establishment" of
a "national religion." He may have been signifying not that the federal
government had no business preferring one church or religion over
others but that national action on behalf of any or all churches or
religions was outside the purview of permissible government action.
From this proposal, therefore, it is not possible to ascertain the
Framers' intent.

Proposal 2. Madison's proposed amendment was referred to a
specially formed select committee, of which Madison was a member.
The committee changed the wording of the amendment proposal
several times but eventually settled on the following language: "No
religion shall be established by law, nor shall the equal rights of
conscience be infringed."

Debate on the select committee's proposed amendment opened on
15 August 1789. Peter Sylvester, a lawyer from New York, opened the
debate and focused on the establishment question. He feared that the
clause "might be thought to have a tendency to abohsh rehgion alto-
gether." Sylvester apparently thought that the proposed amendment
might be construed by the American people as a total congressional
ban on religion. If that was the essence of^Sylvester's thinking, he was
less concerned with the issue of governmental aid to rehgion than the
larger issue of the very survival of religion. In that case, he would
merely be asking for a rephrasing of the amendment; his comment
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would say nothing about his views on establishment. His concerns,
however, led to a rephrasing of the amendment.

Proposal 3. The third proposal was submitted by Samuel Liver-
more or New Hampshire on 15 August: "Congress shall make no laws
touching religion, or infringing the rights of conscience." This proposal
has a decidedly separationist flavor and seems to be a reaction to
possible nonpreferentialist notions among certain other committee
members. Congress's inability to pass any laws "touching" religion
would arguably Toreclose any kind of law that would benefit or sponsor
religious projects or institutions. But the language was apparently
unsatisfactory, thus the House committee entertained additional
proposals.

Proposal 4. Five days later Fisher Ames from Massachusetts
submitted this language for consideration: "Congress shall make no law
establishing religion, or to prevent the free exercise thereof, or to
infringe the rights of conscience." This language is softer, perhaps
intending to remove the concern that Livermore's proposal might be
far too restrictive. But does the language disallow anything more than
the establishment of a national church? It depends on the meaning of
"establishment." Ames likely was giving ' estabhshment" a broad
meaning in which any form of government aid to religion would be an
establishment; otherwise he would have used decidedly better wording
that would clearly permit nondiscriminatory aid to religion.

Proposal 5. The next day, 21 August, the committee made some
stylistic changes, producing this draft: "Congress shall make no law
establishing religion, or prohibiting the free exercise thereof, nor shall
the rights of conscience be infringed." Like the previous draft, there is
contemplated here far more than the prohibition of a national church
or the preference of some religions over others; thus the separationist
perspective seems to be in view. The only account of the debate, in the
Annals of Congress, provides only a paraphrase of the proceedings and
does not help resolve the questions about the members' meaning.
Without debate, this fifth proposal was adopted by the necessary two-
thirds of the House. The amendment was submitted to the Senate.

Proposal 6. The Senate began deliberations on the House
amendment on 3 September and continued through 9 September. A
clear turn from "separationist" to "accommodationtist" language can be
detected in the Senate drafts. The Ames amendment must have
provoked controversy in the Senate, since several alternative versions
were suggested in its place. In considering the House's draft, a Senate
motion was first mad^ to strike out "religion, or prohibiting the free
exercise thereof," and to insert, "one religious sect or society in
preference to others." The motion was rejected, and then passed.
Thus, the first new Senate version read: "Congress shall make no law
establishing one religious sect or society in preference to others, nor
shall the rights of conscience be infringed." The establishment clause
in this proposal appears to revert to a nonpreferentialist perspective.
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since only a prohibition against favoring some religions over others is
contemplatea.

Proposal 7. After further debate, the Senate rejected this alter-
native wording: "Congress shall not make any law, infringing the rights
of conscience, or establishing any Religious Sect or Society." This
language is similar to the sixth proposal, and the establishment
language reflects at most a stylistic alteration, presumably on the basis
that the words "in preference to others" were deemed^ unnecessary.
But clearly, nonpreferentialism is the aim. Under this proposal, fund-
ing of religion is possible provided it is nondiscriminatory among
religious recipients, and, arguably, pursuant to the "equal treatment'
theory, between religious and secular recipients.

Proposal 8. The Senate then considered but rejected language
providing: "Congress shall make no law establishing any particular
denomination of religion in preference to another, or prohibiting free
exercise thereof, nor shall the rights of conscience be infringed." This
is essentially a return to the language of the sixth proposal, except that
the prohibition is now against establishing "any particular denomi-
nation of religion" as opposed to a "religious sect or society." The
proposal nevertheless still favors a nonpreferentialist perspective.

Leonard Levy argues that all of these early Senate drafts favored
the "no preference" viewpoint, but all were rejected because the
Senate clearly wanted a wording favoring the broad interpretation of
the Establishment Clause. Doug Laycock agrees: "At the very least,
these three drafts show that if the First Congress intended to forbid
only preferential establishments, its failure to do so explicitly was not
for want of acceptable wording. The Senate had before it three very
clear and felicitous ways of making the point." I would agree with both
assessments.

Proposal 9. Later the same day, 3 September, the Senate adopted
a draft that treated religion more generically: "Congress shall make no
law establishing religion, or prohibiting the free exercise thereof." This
proposal is especially interesting because it abandons nonpreferentialist
language in favor of^more separationist language. The committee must
have been dissatisfied with the limited meaning of the establishment
clause offered in the previous proposals.

Proposal 10. Six days later, on 9 September, the Senate
nevertheless again changed its mind and adopted, as its final form of
the amendment: "Congress shall make no law establishing articles of
faith or a mode of worship, or prohibiting the free exercise of religion."
Like the first three Senate drafts, however, this proposal has the
unmistakable meaning of prohibiting acts that prefer one church or
sect over others—clearly favoring an accommodationist, or nonpre-
ferential, perspective.

The Senate version of the amendment was then sent to the House,
which rejected it. This action indicates, in all likelihood, that the
House was not satisfied with merely a ban on the preference of one



U.S. SUPREME COURT'S "EQUAL TREATMENT" DOCTRINE 731

church or sect over another—clearly, they were insistent on broader
language that would more comprehensively limit government support
of religion.

The Religion Clauses Emerge

A House-Senate joint conference committee was created to resolve
the disagreement over the religion amendment. A compromise
amendment was eventually agreed upon on 25 September and passed
by both branches: "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof" The
joint committee left no records of its deliberations, but the congress-
ional action was completed. The religion clauses, comprising a mere
sixteen words, had been approved. What are we to make of this final
language? At best we can say that it reflects considerable disagree-
ments over what the religion clauses were intended to achieve. The
final wording reflects a compromise, but clearly reverts to the more
separationist language that dominated the House proposals. One thing
is clear: the no prererence understanding of the Establishment Clause
was rejected. We may not be able to state precisely what the
Establishment Clause means, but the committees had language, no less
than five times (proposals 1, 6, 7, 8, and 10), that favored a non-
preferentialist perspective, but five times it was rejected. Whatever the
merits of the no preference perspective, upon which the "equal
treatment"/"neutrality" approach is based, it is enlightening to know
that it was so closely considered, yet so frequently rejected.

The religion clauses, with other amendments, were submitted to
the thirteen state legislations for ratification. Much to the disappoint-
ment of students of American constitutional law, there are no surviving
records of the states' debates. By June of 1790, the necessary nine
states had approved of ten amendinents—the Constitution's Bill of
Rights.

The Search for Meaning

It is unfortunate that in all of the developmental process, the
framers left no record of any attempts to define terms so as to enable
succeeding generations to determine witli precision the intended
meaning of the religion clauses. This problem is exacerbated by the
paucity of records of the debates in Congress and the state ratifying
conventions. Legal scholar William Ball has said that the "men who
wrote the Constitution wrote under great duress and heightened
pressure; they developed the document in a politically charged
environment and were subject to compromise and negotiation. . . . "
Regarding the debates of the First Congress, Leonard Levy adds: "Not
even Madison himself, dutifully carrying out his pledge to secure
amendments, seems to have troubled to do more than was necessary to
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get something adopted in order to satisfy popular clamor and deflate
anti-federalist charges."

Despite the absence of perspicuous meanings in the religion
clauses, it is submitted here that what we know of the process indicates
at least a leaning toward a broad, separationist interpretation of the
Establishment Clause rather than a narrow, nonpreferentialist pers-
pective. That the drafters of the religion clauses had five opportunities
to endorse nonpreferentialist language, but five times rejected it, is
instructive to say the least. In sum, the "equal treatment" model, now
so popular with the Supreme Court, was soundly rejected by the
drafters of the Bill of Rights. It is, therefore, important that we think
about some of the possible consequences of, indeed prudential reasons
against, rejecting the Framers' wisdom on this point.

HI. EQUAL TREATMENT'S POTENTIAL EROSION OF RELIGIOUS
LIBERTY AS CUARANTEED BY THE SEPARATION

OF CHURCH AND STATE

Ironically, it is debatable whether the alterations to the American
church-state structure embodied in the equal treatment doctrine will
achieve their desired objective—^the elimination of discrimination
against religious groups. In fact, it can be strongly argued that the
greatest flaw in equal treatment programs like the one given
constitutional sanction in Helms is that they simply miss their stated
target. Rather than achieving their purpose of euminating discrim-
ination against religious groups, they merely rearrange the nature of
discrimination, often in Tavor of majority religions or those groups
predisposed to receiving government subsidy. Consider the case of the
Jehovah's Witnesses, for example. The Witnesses' denial of the
legitimacy of the state and their prohibitions on the involvement of
their membership in government activities generally restrict their
participation in programs now permitted under the Court's equal
treatment principle. However, advocates of equal treatment might
argue that such exclusions are rare, self-imposed, and result from
uncoerced acts of conviction. Yet, these arguments simply do not hold.

First, to address the supposition of rarity, it should be restated that
there will be no constitutional means of limiting the scope of the equal
treatment principle to programs providing government aid to church-
related schools. This means, therefore, that religious participation in
government aid programs is not a dichotomous variable. Ratner than
simply identifying those religious groups that would and would not
participate in school-aid programs, one might envision a continuum of
religious participation in government aid̂  programs across the full
spectra of social services. This hypothetical continuum could be
constructed using the stated positions of American churches regarding
Charitable Choice and otrier prograiBS advocating church-state
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partnerships. A broad range of social services inevitably will be opened
up to potential church-state ventures under the neutrality principle.
Religious groups that would fall on the "high participation' end of the
continuum likely would include the Eastern Orthodox and Roman
Catholic churches, while mainline Protestants and certain minority
faiths like the Jehovah's Witnesses would be placed on the "low
participation" end. Certain evangelical Christian groups that have
moved away from their separationist traditions would fall somewhere in
the middle of this hypothetical continuum. Churches undoubtedly will
pick and choose to participate in those government programs that are
consistent with their beliefs and practices. Roman Catholics would
participate heavily in aid to religious education programs but might
reject participation in a program that provides funding to churches to
provide certain family planning services. Jehovah's Witnesses and
Seventh-day Adventists likely would reject all government aid
programs. Some evangelical groups might accept funding to support
the operation of soup kitchens whue rejecting aia to support child-care
centers for working moms. Far from rare, every religious group in the
country would fall somewhere on this continuum of participation under
any neutrality scheme, and where those religious institutions fall on this
continuum would determine the level of government subsidization of
the services that they provide. Churches whose doctrine permits
extensive participation in government programs have at the very least a
financial advantage over tnose whose faith communities that deny such
participation. The point of this construct is to illustrate that partici-
pation in the system of government subsidization of religion under the
auspices of the equal treatment/neutrality principle is heavily
conditioned by the traditions of participant faiths and that the con-
tinuum envisioned here includes all churches, mosques, temples, and
synagogues and undoubtedly would result in a very definite and
ordered system of discrimination.

Before one dismisses the discrimination in such programs as
"voluntary," we still must ask, is it uncoerced? All institutions in the
United States, including the religious, have an intense interest in their
own survival. Programs distributing aid under the neutrality principle
offer financial inducements for religious groups to participate in certain
programs that "government" desires for the nation and that may or may
not confiict vwth certain tenets of the nation's faith communities.
These programs easily can be seen to tempt religious groups to go
against their basic principles in order to secure government funding
and receive the same benefits of other faith traditions. The key here is
that not all issues addressed by such programs will fall into tne black
and white categories that might be associated with abortion or similar
issues. It will be those r)rograms that center on social issues more "in
the gray" respecting a faith community's belief system that vA\\ begin
the erosion, or perhaps more accurately the assimilation, of our nation's
religious traditions. Consider the evangelical community that falls in
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the middle of this hypothetical continuum of participation and believes
that a woman's role is in the home and not in the workplace; therefore,
it rejects participation in the child-care program for working moms.
However, this community is not impervious to the larger society and its
leaders recognize that there are working mothers among its member-
ship. The community also recognizes that many other churches do
participate in this program and receive government subsidies for their
participation. Does the very existence of the government aid program
for working mothers not provide a financial incentive to this evangelical
community to drift away from its doctrinal position on the role of
women in the family? If it buckles to popular pressure and the
government-supplied financial incentive and chooses to participate,
after many years of involvement in this program will the members of
the community even remember the original position of their tradition
regarding this issue? Consider the possibility of dozens, perhaps
hundreds, of government aid to religion programs involving many of
the nation's faith traditions projected out over a few decades. One
might easily predict the homogenization of America's diverse faith
traditions into a form of civil religion that encourages a malleability of
doctrine shaped by the designs of government programs. And, one
should take note or Justice Thomas's ominous statement in Helms that
"the religious nature of a recipient should not matter to the constitu-
tional analysis, so long as the recipient adequately furthers the
government's secular purpose." Gradually, under this approach, the
independent authority ana dynamic quality of religion are subjugated
to state interests.

Public resources inevitably will flow to those programs that are
popularly affirmed by a majority of the nation to the exclusion of
minority faiths. The public will never accept the "nondiscriminatory"
allocation of funds to some groups, such as a "Branch Davidian Child
Abuse Center" or a program to aid the development of Buddhist
missions in the inner cities. It will be those causes that tend toward the
center, are noncontroversial, and that receive the greatest popular
support, i.e., programs that are acceptable to America's Christian
majority, that will obtain the lion's share of funding from government
agencies. Lost in the shuffle will be social issues of importance to
minority religions and that have little popular appeal. The result will
be substantial funding of programs that attract participation by
"acceptable" religions with minority groups left out, an inherently
discriminatory situation.

Proponents of equal treatment often put forward their alternative
to church-state separation as a new mod!el in social theory. In fact,
however, the equal treatment of religion by government has been a
standard social construct of many European countries for centuries,
extending back to the Treaty of Augsburg (1555), the Edict of Nantes
(1598), and other "religious rights" documents that legitimized faiths
outside the Roman Catholic tradition. If neutrality is indeed good for
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religion and, considering its well-established tradition in Europe, we
should be able to identify one or more European countries that exhibit
a thriving religiosity based on this church-state model. The European
continent also offers a sampling of countries that are close to the
United States in terms of their religious pluralism and liberal political
institutions; the essential differentiator is that most are structured on
principles of church-state accommodation. Therefore, European
societies offer perhaps the best examples of where American society is
headed religiously if it continues down the path of neutral treatment.

A statistical comparison of European and American religion reveals
some quite startling contrasts. Poll results from 1994 {The Public
Perspective, April/May 1994) revealed that 44 percent of the American
people attend at least one church service per week as compared to 10
percent in France, 14 percent in Creat Britain and 18 percent in the
former West Germany. A full 82 percent of Americans described
themselves as "religious," cornpared to 48 percent in France, 54 per-
cent in West Germany, and 55^percent in Great Britain. It is not only
the statistics but the statistical "trends" of European religiosity that
demonstrate significant dissimilarities from American indicators of
religious adherence. In the Netherlands, for example, between 1959
ana 1986 the percentage of Roman Catholics among the general
population dropped from 37 to 31 percent, the percentage prmessing
membership in tne two largest Reformed denominations dropped from
38 to 21 percent, and those stating "no religious preference' climbed
from 21 to 44 percent. England demonstrates a similar trend where
the "rate of active church membership" between 1970 and 1990
dropped from 22 percent to 11 percent. One researcher, Everett
Ladu, summarized neatly the differences between American religiosity
and that of most of the rest of the industrialized world by stating, "By
just about every measure that survey researchers have conceived and
employed, the United States appears markedly more religious than its
peers in the family of nations, the other industrial democracies."

Not coincidentally, many of the statistics cited here that attempt to
represent national religiosity came from The Challenge of Pluralism:
Church and State in Five Democracies, a book by Stephen Monsma
and J. Christopher Soper. The book provides an insightful evaluation
of church-state policy across fives industrialized countries—the United
States, the Netherlands, Australia, Great Britain and Germany—and
triumphs the equal treatment principle as it is practiced in all five
countries. Yet, the statistics contained in this Dook seem to lend
support to the separationist cause by reflecting the anemic status of
religion in the accommodationist countries relative to the United
States. Do we not risk a similar decline in religiosity by adopting the
same equal treatment principle that has characterized much of Europe
for decades, even centuries? Might it be true that the dynamism and
vitality of religion in America is attributable to the separation principle?
Is it not true that Americans voluntarily support their religious
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institutions because government fails to do it for them? It would be a
great tragedy indeed if America, where religion is alive and robust,
adopted essentially the same patterns of government funding of
religion that exist in many parts of Europe, where religion is
experiencing a gradual death. Is it not time we asked the question,
"What are we doing?" before it is too late?

IV. CONCLUSION

America was the first nation to construct a constitutional frame-
work that officially sanctioned the separation of church and state. It
was a noble experiment in the founding era and remains so today. The
experiment was undertaken by the Framers in the hope that it would
enable America to escape the persecutions and religious wars that had
characterized the Christian West since the emperor Theodosius made
Christianity the Roman Empire's official religion in 380 A.D. The First
Amendment's religion clauses have proved to be, in the words of the
great Catholic theologian, John Courtney Murray, "Articles of Peace."
Religion of all persuasions is accorded a greater respect in the United
States than in any other civilized society.

From America's earliest days, many religious leaders have strongly
advocated the separation of church and state—both for the protection
of rehgion itself and the protection of human conscience in religious
matters. The result has been a formal national commitment to the twin
pillars of freedom—religious liberty and the separation of church and
state—^what eminent religious historian Sanford Cobb rightly referred
to earlier this century as "America's greatest gift to civilization and to
the world." Only by upholding individual freedom of conscience can
all citizens be allowed to respond to Cod—in their ovm way or not at
all, but free from any coercive powers of the state. Any movement to
diminish the separation between the state and religion can only
diminish each citizen's freedom of self-determination.

The concept of equal treatment—treating all religious expression
and activity the same as other forms of speech and activity—sounds
alluringly democratic, pluralistic, and fair. To the Christian who,
rightly or wrongly, feels increasingly marginalized within American
society and disenfranchised by the Supreme Court's many rulings
keeping religious exercise out of the public sphere, the concept may
appear like a retum to "better" days when Christianity enjoyed an
undisputed nationwide hegemony and de facto establishment. But in
fact, it may signal the triumph of the postmodern relativist mind in
which every statement is of equal value to any other. One's religious
beliefs would be protected equally and at the same level as one's right
to attend a particular university, live in a certain neighborhood, or
express a particular political opinion. In short, one's religious faith will
become on par with every other worldview and life belief. Americans
of every religious belief and no religious belief should carefully
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consider whether this is a desirable result.
Contrary to popular mischaracterization by many religious people,

the Supreme Court's historic decisions concerning religion in the
public square, including the public schools, have never sought to
establish irreligion in America, but rather have sought to protect the
right of all to ireely exercise their own religion, free from government
coercion or interference. The best guarantee of the free exercise of
religion has been the requirement that the government refrains from
being an advocate of religion, thereby preventing any advancement or
endorsement of any kind^of religious doctrine. And by keeping the
government out of every aspect of religion's business, Americans nave
ensured the sanctity of their religious practices. As Justice O'Connor
noted in her concurring opinion in County of Allegheny (1989), "We
live in a pluralistic society. Our citizens come from diverse religious
traditions, or adhere to no particular religious beUefs at all. If
government is to be neutral in matters of religion, rather than showing
either favoritism or disapproval towards citizens based on their
personal religious choices, government cannot endorse the rehgious
practices and^beliefs of some citizens without sending a clear message
to non-adherents that they are outsiders or less than full members of
the political community."

Equality is a hallmark of American democracy, but it should not
rule in every case. The Framers, recognizing the special place of
religion in our lives, provided both special protection for religion and
important limitations on government support of religion. At times our
system of separation of church and state results inlimitations on the
public expression of our religious faith. At times, it results in
unintended discrimination against rehgious individuals and organ-
izations. Certainly the Supreme Court's analysis of rehgion issues
sometimes has been confused and even overly restrictive. And many
times the confusion caused by the Court's decisions has trickled down
to public officials below who nave then misunderstood and misapplied
the fine lines drawn by the Court. The separation of church anci state,
as a grand experiment in human history, is still in a state of infancy. It
is tolae expected that problems and aifficulties within the separation
framework will arise from time to time. But in spite of some missteps,
the American system of separation of church and state remains tne
most brilliant conception of religious freedom ever conceived.
Overhauls to the system—and the equal treatment concept represents
a major overhaul—should be avoided. Hopefully, the Court's recent
decision in Davey v. Locke is an early indication that the Court sees
tliat there are holes in the equal treatment theory.




